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BEFORE THE FOREST PRACTICES APPEALS BOARD

STATE OF WASHINGTON
FRIENDS OF THE COLUMBIA )
GORGE and COLUMBIA )
AUDUBON SOCIETY, ) FPAB NO. 93-61
\ -
Appeliants, )
)
v, ) FINAL FINDINGS OF FACT,
) CONCLUSIONS OF LAW
STATE OF WASHINGTON ) AND ORDER
DEPARTMENT OF NATURAL )
RESOURCES; FOREST )
PRACTICES BOARD; )

DEPARTMENT OF ECOLOGY; )
and SDS LUMBER COMPANY, )

}
Respondents. )
)

This matter came on for hearing before the Honorable Wilham A. Harmson,

Administrative Appeals Judge, presiding; and Appeals Board Members Norman L. Winn,

Chairman; and Robert E. Quoidbach.

The matter 1s an appeal from the approval, by the Department of Natural Resources, of

a forest practices apphication submitted by SDS Lumber Company.

Appearances were as follows:

1.

L

Gary K. Kahn, Attorney at Law for the appellants.

Michael E. Haglund. Attorney at Law for respondent, SDS Lumber Company.

Kay Brown, Assistant Attorney General for the Department of Natural Resources.
Patricia Hickey O'Bnien, Assistant Attorney General for the Forest Practices Board.

The Department of Ecology did not appear.
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The heaning was conducted at Lacey, on October 12, 1993, Gene Barker and
Associates provided court reporting services.
Witnesses were sworn and tesufied. Exhibits were examined. From testimony heard
and exhibits examined, the Forest Practces Appeals Board makes these
FINDINGS OF FACT
I
This matter anses on Underwood Mountain 1n Skamania County near the towns of
Underwood, White Salmon and Bingen along the Columbia River.
a
Respondent SDS Lumber Company (SDS) owns 5,020 acres on Underwood Mountain.
These were acquired over a 40 year peniod mn 6 to 10 land transactions. The acreage 1s
managed as commercial bomber land.
m
On November 17, 1986, the President signed into law an Act of Congress enntled the
"Columbia Gorge National Scenic Area Act” (Public Law 99-663). The Act (NSAA) creates a
Scemic Area contaiung within it. 1) urban areas, 2) spectal management areas (SMAs), and
3) general management areas (GMAs). The Scenic Arecix created by the NSAA spans both
sides of the Columbia River for the 83 mules between Washougal and the mouth of the
Deschutes River. This encompasses some 252,000 acres. Of these, approximately 9 percent
1S urban area, 38 percent 1s SMA and 52 percent 15 GMA.
v
The NSAA 1s distinct from other Congressional acts creating national parks, national

recreation areas or national wiid and scenic nivers. Only portions of the Klickitat and White
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Salmon Ruvers, 1n this area of Washington. were designated as national wild and scemic nivers.
The Columbia River was not so designated.
v
Under the NSAA, there 1s no federal regulation of urban areas. There 1s stringent
federal regulation of SMAs. In the GMAs only state law governs forest practices on non-
federal timber land.
VI
A portion of Underwood Mountain hies withun a GMA of the Scenic Area created by
the NSAA. Of the 5,020 areas owned by SDS on Underwood Mountain, 1,896 acres are
within the Scemc Area, all within a GMA.
Vit
Respondent, SDS, uses clearcutting to log its lands on Underwood Mountain. Prior to
the facts of this case 1t had clearcut near the top of the Mountain. In 1990 1t filed with
respondent Department of Natural Resources (DNR) an appiicanon to clearcut 220 additionai
acres on the upper slopes of the Mountain. The DNR classified that applicanon as Class III,
and therefore exempt from constderation under the State Environmental Policy Act, chapter
43.21C RCW. This classificaon was made pursuant to a rule of respondent Forest Pracuces
Board, WAC 222-16-050. The DNR then approved the SDS application. Appellants now
appeal from a renewal of that application.
VI
Respondent, SDS, did not clearcut the enare 220 acres authorized by the approved
application at one ume. In this, 1t was guided by two considerations. First, the tmber within
the 220 acres 15 1n blocks of differing age classes. Second, SDS was aware of concern by the

Columbia Gorge Commussion, created by NSAA, over the effect of 1ts operations on scenic
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beauty. That led SDS to voluntaniy consult wath the U.S. Forest Service on how to conduct
harvesung with concern for the visual landscape.
X
Of the 220 acres authonzed for clearcut, SDS harvested 35 acres 1n 1990, 48 acres 1n
1991, 78 acres 1n 1992 and 10 acres 1n 1993. At present, 44 acres remain to be clearcut. The
rest will be rehabilitated or thinned.
X
The SDS logging on Underwood Mountain 1s visible from Bingen, the Hood Ruver
Bridge, Interstate 84 on the Oregon side, State Route 141 in Washington, Panorama Point, and
the Cook-Underwood Road. Each of these 1s designated as a "key viewing area" in the
Management Plan adopted by the Gorge Commussion pursuant to the NSAA.
X1
Under the Gorge Commussion's Management Plan, Underwood Mountain, as viewed
from the key viewing areas, lies 1n the "muddle ground” (2 to 5 miles away) or the "back
ground" (5 or more miles away). The Management Plan classifies the area being logged as
within the "second order” of "landscape sigmficance” and 1n an area of "low to moderate”

"landscape sensitivity.” These Management Plan classifications have no direct regulatory
effect upon non-federal forest lands, such as these, 1n the GMA.
XII
The SDS logging on Underwood Mountain leaves the overall impression of 2 mosaic of
umbered and open areas. It 1s likely that what 1s now open will in the future be tumbered, and
that what 1s now timbered wiil 1n the future be open. There 1s a production-based reason to

expect this result. That 1s because the umber 15 harvested in blocks as it reaches a mature age

class. The mosaic effect 1s also assisted by the Forest Practices Board's rule hmiting clearcuts
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to 240 acres, with requirements that subsequent cuts be held back until the first cut has
"greened up.” Although that rule was adopted 1n 1992, SDS has met its requirements 1n this
case whether or not the rule applied at all umes.
X1I
There are other clearcuts on Underwood Mountain, one being a nmber sale by DNR.
Other clearcutting exists within view of places from wihich Underwood Mountain can be seen.
These include cuts near the Little White Sailmon Ruver, several miles away. These are not
SDS operations.
X1v
In 1992, when the Forest Practices Board (FPB) was considenng extensive amendments
to the forest practices rules, both the Gorge Commission and U.S. Forest Service urged that
logging on non-federal lands 1n the Scemic Area be subject to SEPA review under the forest
practices rules. These requests were rejected by the FPB. In its explanatory statement, the

FPB said:
Although the FPB recogrizes that there are aesthenc impacts

caused by forest pracnices within the boundaries of or near
Sfederal Wild and Scenic Rivers, and the Columbia Gorge
Narnonal Scemic Area, the FPB felt these impacts are not
substannal except when a permanent removal from the forest land
base 1s planned. Such forest pracnces are classified as Class IV -
General and do recerve SEPA review.

XV
Any Conclusion of Law deemed to be a Finding of Fact 1s hereby adopted as such.

From these Findings of Fact, the Board issues these:
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CONCLUSIONS OF LAW
I
This case 1s the appeal of an approved forest practices apphication ("permit") granted by
Department of Natural Resources (DNR) to the SDS Lumber Company (SDS). Appellants,
Fniends of the Columbia Gorge and Columbia Gorge Audubon Society, allege that the permut
was granted in violation of the State Environmental Policy Act of 1971 (SEPA), chapter
43.21C RCW.
Il
The 1ssues 1n this matter are as follows:
1. Was forest practices application number FP A-11-16781, a renewal of A-11-12575,
properly classified as a Class 1T forest practice application?
2. Must DNR rely solely upon rules promulgated by the FPB and the Department of
Ecology (DOE) 1n classifying forest practice apphication?
3. Does the Forest Practices Appeals Board (FPAB) have junisdiction to determune the
validity of rules promuigated by the FPB and DOE?
4, Assuming the FPAB has junsdicuon to determine the rule vahidity 1ssue, 15
WAC 222-16-050(1) vahd?
5. Does WAC 197-11-305(1)(b) require environmental review of this forest practice
application under the State Environmental Policy Act?

Pre-Heaning Order entered June 7, 1993,

We now take these up 1n turn.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
FPAB NO. 93-61 -6-



h O e L N

-3

I
Issue No. 1; Was the SDS permut properly classified as Class ITI? The Legislature has
provided four classes of forest practuces. It has delegated to the Forest Practices Board (FPB)
the responsibility to determine by rule which forest practices fit into each class.
RCW 76.09.050(1). A Class IV forest pracuce 1s defined to include those:

d) which have a potennial for a substantial impact on the
environmens. RCW 76.09.050(1)(d).

v
With exceptions not pertinent here, any forest practice which does not meet this critena
15 classified as Class I, IT or ITI. These latter three classes are exempt from the requirements
for a detailed statement (EIS) under SEPA. The Class IV forest practices are not exempt from
those requirements of SEPA. RCW 76.09.050. See aiso RCW 43.21C.037.
v
Pursuant to the authonty granted to it in RCW 76.09.050, the FPB has promulgated a
rule establishing wiuch forest practices fall within each class. WAC 222-16-050. Under the
terms of that rule, only, DNR properiy classified the SDS pernut as Class ITI. Appellants
assert, however, that the forest practices approved by this permut do, 1n fact, have "a potential
for a substantial 1mpact on the environment” and were thus exempted from SEPA 1n
contraventon of both the Forest Practces Act, at RCW 76.09.050 and SEPA, at
RCW 43.21C.037. By the analysis which follows, we conclude that the classificaton of the
SDS permut as Class IIT (SEPA exempt) was consistent wath the Forest Pracuces Act, and

SEPA, and shouid be affirmed.
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VI

Issue No. 2: Must DNR rely solely upon rules promuigated by the FPB and DOE in
classifying forest practices applicanons? The role of DNR 1n classifying forest practices

applicanons has been determuned as follows:

SEPA and 1ts amendmenis present a statutory scheme in which
uniform rules are established to 1dennfy actions generally exempt
Jrom SEPA without the necessity of further review. To require
DNR to fully apply SEPA to the process of classifying each forest
pracnice applicanion would render SEPA's categorical exemptions
meamngless...We hold that the Legisiature’s exemprnion of Class
III forest practices from SEPA spares DNR (and the parnes) from
individual case-by-case environmeral review. The Legislature
intended to prevent unnecessary paperwork, delays and
bureaucranc processing that would be a significant burden on
government and taxpayers. It is noteworthy in this regard that in
1988, DNR processed over 8,000 forest practices permits.

Snohomush County v, State, 69 Wn.App 655, 669 (1993).

The DNR must adhere to the rules promuigated by the FPB and DOE 1n classifying forest
practices apphcations. In addition, the DNR must adhere to the final decisions of the FPAB.
RCW 76.09.110.

Issue No. 3: Does the FPAB have junsdiction 1o determine the validy
promulgated by the FPB and DOE? We hold that the FPAB does not have junisdiction to 1ssue
declaratory judgments on the validity of rules as promulgated, but that the FPAB does have
junisdiction to review the validity of a rule, as applied, 1n the 1ssuance of specific permits.

Our reasoning follows.

FINAL FINDINGS OF FACT,
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The FPAB functions in a manner which 1s disunct from the DNR. The FPAB is
orgamized within the State Environmental Hearings Office. RCW 43.21B.005. That office
includes aiso, the Pollution Control Heanngs Board, the Shorelines Heanngs Board and the
Hydraulics Appeais Board. Id. The FPAB, Like the other Boards of the office is exclusively a
quasi-judicial, administrative tnbunal.! The FPAB has exclusive junsdiction to hear appeals
ansing from an action or determination by the DNR. RCW 76.09.220(7). The Forest
Practices Act thus delegates quasi-judicial powers to the FPAB while delegatnng quasi-
executive powers to the DNR and quasi-legislative powers to the FPB. Id. and RCW
76.09.050.
IX
The Court of Appeals has recently ruled that the FPAB does not have rule review
authonty, since, "... only supenor courts have junsdiction under the APA to_1ssue declaratory

judgments on the validity of rules ..." (Emphasis added.) Snohomish County v, State, supra,

at 664. That holding was based upon Seattle v, Depariment of Ecology, 37 Wn. App. 819,
683 P.2d 244 (1984). The Seattle case affirmed a decision of the Pollution Control Heanngs

Board (PCHB) that 1t lacked authornty to review the promulgation of a rule by DOE. That
case 1nvolved a challenge to rule making, and not to the applicauon of a rule to the 1ssuance of
specific permuts. The FPAB does not have authonty to review the vahdity of a rule as
promuligated.

1 The three members of the FPAB are appownted by the Governor for s1x year terms, and are qualified by traming
and expenence n pertinent matters pertayming to the environment RCW 76 (9 210(l) At least one member of
the FPAB shall have been admtted to the practice of law  Id
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The Supreme Court has recently held that the PCHB has authonty to review the
apphlicanon of a rule 1n the issuance of specific permits. D/O Center v_Department of
Ecology, 119 W.2d 761 (1992). In that case, brought in Thurston County Supenior Court, the
Supenor Court agreed with DOE and the Northwest Pulp and Paper Associanon, that because
the challenge to puip muli permts involved factual 1ssues, pnmary junsdiction lay 1n the
PCHB, not the supenor court. The permits had been 1ssued pursuant to a SEPA exemption
rule, and were challenged by D/O Center.

X1

The Supreme Court ruled that where an appellant's claim challenges not a rule 1tself,
but the applicanon of a rule 1n the 1ssuance of a specific permit, pnmary junsdiction hes with
the appropnate quasi-judicial admimstrative agency (in this case the Forest Practices Appeals
Board). 119 Wn.2d at 770, 776.

In this case, and 1n every other case appealed to the Forest Practices Appeals Board,
the appellant has challenged the 1ssuance of a specific permut. In each case the appeal has
raised factual issues as to the appropnateness of the DNR's actions 1n 1ssuing the permut.
Where an appellant raises factual 1ssues as to whether the permit was 1ssued without
comphance with SEPA, junsdiction over such challenges hes with the quasi-judicial
administrative agency, in this case the Forest Practices Appeals Board. D/O Center, 119
Wn.2d at 772-774.

XI1

This case lies squarely within the holdings of D/O Center. The appellants both there

and here challenge not a rule itself as promulgated, but the application of a rule 1n the 1ssuance

of a specific permit. Appellants 1n D/Q Center challenged specific NPDES permuts as wrongly
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1ssued under a SEPA exempuon rule because of their claim that the permuts allowed "major
action" requiring compliance with EIS requirements. Appellants here challenge this specific
forest practice permut as wrongly 1ssued under a SEPA exemption ruie because of their clarm
that the permit allows activity with "a potental for a substantial impact on the environment”
requiring comphance with EIS requirements. Both the term "major action" and the term "a
potennal for a substantial impact” are statutory limitations i1n SEPA governing perrmissibie
SEPA exemption rules. The former 1s within RCW 43.21C.110. The latter 1s from
RCW 76.09.050 of the Forest Practices Act incorporated by reference in RCW 43.21C.037 of
SEPA. Both cases involve a contention that the application of a rule in the 1ssuance of a
permut 1s invalid because of inconsistency with governing statutes.
X1I1

Like the PCHB's authonty to review the NPDES permuts 1n D/O Center, see
RCW 43.21B.110(1)(c), the FPAB has authorty to review the "approval or disapproval of an
apphicanon to conduct a forest practice.” RCW 76.09.220(8)(a). Like the PCHB, see
43,21B.310(1), the FPAB has exclusive junsdicion. RCW 76.09.220(7).

Xv

In the event that any conflict exists between the Court of appeals ruling 1n Snohomish
County and the Supreme Court's ruling 1n D/O Center, the latter case controls. The FPAB
has authonty to review the vahidity of an FPB or DOE rule, as applied, 1n the 1ssuance of
specific forest practices permits. The object of that review 1s to determine not only the
permut's consistency with FPB or DOE rules, but also 1ts consistency with governing statutes,

including SEPA and the Forest Practices Act.
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The foregoing conclusions determine the challenge to FPAB jurisdiction made by the
FPB and others. That challenge has been fully briefed, argued and decided. Qur decision 1n
this matter 15 a precedent which shouid discourage the refiling of that junisdictonal chalienge
1n future cases before the FPAB.
XVI
Issue No. 4: Is WAC 232-16-050(1) valid? From the foregoing conclusions on
Junsdiction, our review of this 1ssue 1s hmited to: Whether the SEPA exemption rule, WAC
222-16-050(1), 1s vahd as applied 1n approving the permut 1n question? That rule was applied
by DNR 1n grantng a SEPA-exempt forest practices permat to SDS. Such an action or
determunation by DNR is under the exclusive review junsdiction of the FPAB.
RCW 76.09.220(7) and (8).
XVII
Forest practices on non-federal imber land 1n the NSAA Scenic Area GMA's are
governed only by state law. The perunent state law includes both the Forest Practices Act,
chapter 76.09 RCW (FPA) and SEPA. It 1s well established that SEPA policies can restnict
projects otherwise permatted. Victona Partnership v _Seattie, 59 Wn. App. 592, 597 800 P.2d
380 (1990); Cougar Mountain Associates v, King County, 111 Wn.2d 742, 752, 765 P.2d 264
(1988); Dep't of Natural Resources v, Thurston County, 92 Wn.2d 656, 665, 601 P 2d 494
(1979), appeal dismissed, 449 U.S. 802 cert, demied, 449 U.S. 830 (1980); Polygon Corp, v
Cuty of Seattle, 90 Wn.2d 59, 66, 578 P.2d 1309 (1978); West Man Assocs. v, Bellevye, 49
Wn.App. 513, 525, 742 P.2d 1266 (1987) review demed, 112 Wn.24d 1009 (1989): Cook v,
Clallam County, 27 Wn.App. 410, 415, 618 P.2d 1030 (1980), review demied, 96 Wn.2d
1008 (1981). '
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XVvill
SEPA's authonty 1s supplemental and enlarges the authonty of all umts of
government. Victonia Tower Partnership, supra, at 601. Polygon Corp., supra, at 63.
XX
Agency action attended by SEPA noncompliance would be unlawful. The appropnate
remedy would be invalidation of the agency action. A forest practices permut which has been
granted without compliance with SEPA should be reversed. See Juamita Bay Valley
Community Ass'n v. City of Kirkland, @ Wn.App. 59, 73-74, 510 P.2d 1140 (1973);

Barpe v. Kitsap County, 93 Wn.2d 843, 861, 613 P.2d 1148 (1980).
XX

Aesthetics and scenic beauty are elements of the environment under SEPA. Vigtona

Tower Partnership, supra, 601. RCW 43.21C.020(2)(b) and WAC 197-11-444 (I)(e)(v),
(2)b)(wv).
XxX1

The 1ssue 1n this case 1s whether the SDS permut for these operations on Underwood
Mountain 1s exempt from SEPA.2 As we have previously held, this determunation depends

upon the SEPA exemption language of RCW 43.21C.037 which states:

"Decisions pertaiming 10 applicanions for Class I, 11, and 111
forest pracuices, as defined by rule of the forest practices board
under RCW 76,09.050, are not subject to the requirements of
RCW 43.21C.030(2)(c) as now or hereafter amended. *

(Emphasts added.)

2 Tbe FPAB's review 1n this and simular matters 1s de novo both in the standard and scope of review

RCW 34 05 410 and WAC 223-08-177 Unlike proceedings in Thurston County Supenor Court under

RCW 34 05 570(2), the standard of review 1s not limited by RCW 34,05 570(2)(c) The scope of review may
mclude, but 15 not limited to, a rule making record
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The pertinent provision of RCW 76.09.050 prohubats the classification and exemption from

SEPA of those forest practices:

"...(d) which have a potennal for a substannal impact on the
environment and therefore require an evaluation by the
departmens [DNR] as to whether or not a detailed statement must
be prepared pursuant to the state environmental policy act,
chapter 43.21C RCW. "

[Brackets added].

XX1I
The queston, then, is whether the permit granted by DNR to SDS for operations on
Underwood Mountain had a potential for a substantial impact on the environment. If not, the
permut was 15sued 1n comphance with SEPA and should be affirmed. If so, the permit was not
1ssued in comphiance with SEPA and should be reversed.
XX
We conciude that the permit did not have a potenual for a substantial impact on the
environment. Our conclusion 1s grounded on the following factors. First, the logging under
this and pnior and probable future permuts 1s occurnng in a mosaic pattern which 1s compatible
with the greater surrounding area. Second, the operatons occur 1n the middle distance or
beyond when seen from key viewing areas. Third, the result which we reach is consistent with
the NSAA Scenic Area's concept of lesser scenic restriction on logging 1n non-federal lands
within GMAs. We do not construe the law to restran logging, even clearcutting, sumply
because 1t is visible. More than that 1s required, as in Fnends of White Salmon v, D
FPAB Nos. 89-18 and 90-1 (1991) where uncommon elements (e.g. national wild and scenic

nvers) led to the potental for a substantial scenic impact.
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XX1v
Appellants apparently seek a universal determination that all logging on non-federal
lands 1n the Scemc Area GMAS. be subject to SEPA review under the forest practices rules.
This umiversal request 1s appropnate for consideration by the FPB, which has previously
denzed 1t, or by the Thurston County Supernior Court on review of the exisung SEPA
exemption rule under RCW 34.05.570(2). Review by the FPAB 1s limuted to the granting or
denial of specific permits. Our decision 1n this matter 1s a precedent which should discourage
the filing of appeais simular to thus one 1n the NSAA Scenic Area GMAS outside natonal wild
and scenic niver corndors.
XXV
We conclude that the remaining logging, as proposed by SDS, did not have the
potental for a substantial impact on the environment, and thus was approved consistently with
SEPA and the FPA. The SEPA exemption rule, WAC 222-16-050(1) 1s valid as applied in
approving the SDS permut in question.
XXVI
Issue No. 5: Does WA 7-11-30 require environmental review
under SEPA? The Court of Appeals has recently ruled that the forest practices SEPA
exempton 1s lmited under WAC 197-11-305(1) for any proposal where cumulative effects are

involved. Snohomish County v State, supra. at 668.

XXvi
WAC 197-11-800(25)(a) 1s a SEPA exemption rule which exempts all Class I, II, and
I forests practices "as defined by RCW 76,09.050 or regulations thercunder.” (Emphasis
added.) RCW 76.09.050 prohibats the classification and exemption from SEPA of forest
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practices which have a potential for substantial impact on the environment. See text in
Conclusion XXI, supra.
XXVII
In Snohomish County v. State, the Court of Appeals noted that categorical exemptions
are limited under WAC 197-11-305(1) for any proposal which 1s part of a senes of actions,
some or all of which are categonically exempt, and together which may have a probable
significant adverse environmental impact. The Court approved the SEPA analysis of this

Board:
"The [Forest Practices] Appeals Board norted that forest pracnices
exempunions from SEPA must be made with regard to
environmental significance. The Appeals Board also concluded
that ‘the terms of SEPA’s forest practices exempnon [include] the
Itmuration that forest pracnices with a potennal for substannal
impact on the environment require an evaluanon as to whether or
not a detailed statement must be prepared pursuant 10 SEPA.' "
Conclusions of Law (Appeals Board 17).

Snohomish County v, State, supra, at 668, footnote 1.
XXIX

In this case, appellants urge that the previous clearcuts of others in combination with
those of SDS require environmental review in the aggregate although each separate cut might
not. However, 1t has not been shown that these cuts, distnbuted over a substannal distance,
are exther related actions or sufficient cumulatively to have a potenual for a substantial impact
on the environment. On these facts, WAC 197-11-305(1)(b) does not require SEPA review of
the SDS permit on Underwood Mountain.

XXX
Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.

From the foregoing, the Board 1ssues this:

FINAL FINDINGS OF FACT,
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ORDER

The forest practices permut granted by DNR to SDS Lumber Company is hereby

affirmed.

DONE this :‘J'OE‘-i day of Hovernden, , 1993,

F93-61F
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